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IN THE

United States Circuit

Court of Appeals
For the Ninth Circuit

Oregon-Washington Water Service Company,
Appellant,

vs.

City of Hoquiam, et al.,

Appellees.

Appellant^s Reply Brief

Appellees' brief fails to discuss several of the

questions which were discussed with some fullness by

us in our brief in chief.

For example, there is no contention that the con-

tract on which we rely is unenforceable until the

price at which our water plant is to be sold shall first

have been fixed, nor does appellee contend that ap-

pellant is in any less favorable position to bring this

suit than the Hoquiam Water Company would be if

it had not sold the property.



There is no occasion for us to notice these prop-

ositions further and there are other questions which

are referred to in appellees' brief which we find it

unnecessary to notice in this brief because in our

opinion the questions have been fully covered in the

brief already served and filed. There are some points

discussed in appellees' brief to which our attention

had not been j^reviously called and we desire briefly

to notice the same.

SUIT PREMATURE
It is contended by appellees that the decree should

be affirmed on the ground that our suit is premature.

This is matter in abatement. The motion to dis-

miss, which was sustained by the District Court, was

not predicated on any such contention. The grounds

alleged in support of the motion to dismiss were as

follows

:

**The complaint does not state any matter of

equity entitling the plaintiff to the relief prayed
for, nor are the facts as stated sufficient to en-
title plaintiff to any relief." (Record, 21.)

We question whether it is competent for appellees

to sustain their motion to dismiss in this Court on

grounds not set up in the court below.

The office of a motion to dismiss or of a demurrer

I



in equity under the old rules is correctly set forth in

the following- authorities

:

^to

Kansas vs. Colorado, 185 U. S. 144, 145.

"The pursuit of this course, on occasion, is

thus referred to by Mr. Daniell (Ch. PI. & Pr.

4th Am. ed.), (p. 542) : 'The court sometimes de-

clines to decide a doubtful question of title on
demurrer, in which case the demurrer will be

overruled without prejudice to any question. A
demurrer may also be overruled, with liberty to

the defendant to insist upon the same defense

by answer, if the allegations of the bill are such
that the case ought not to be decided without an
answer being put in * * * A demurrer will lie

wherever it is clear that, taking the charges in

the bill to be true, the bill would be dismissed at

the hearing ; but it must be founded on this : that

it is an absolute, certain, and clear proposition

that it would be so ; for if it is a case of circum-
stances, in which a minute variation between
them as stated by the bill and those established

by the evidence may either incline the court to

modify the relief or to grant no relief at all, the

court, although it sees that the granting the mod-
ified relief at the hearing will be attended with
considerable difficulty, will not support a de-

murrer.' "

Conway vs. White (C. C. A. 2nd), 292 Fed. 837, 840.

"A motion to dismiss the bill, because it does
not state facts sufficient to constitute a cause of

action, must be overruled, and the case allowed
to go to hearing, unless it clearly appears ujDon

the face of the bill that, taking the alleviations to

be true, they are insufficient to entitle the plain-

tiffs to the relief asked."
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The date of the approval of the franchise ordi-

nance is a matter of record at Hoquiam. It is prob-

able that the date at which the water plant was com-

pleted is not a matter of record at Hoquiam, and it

may be that there is no record anywhere of the date

when this work was completed. The water works

were constructed approximately thirty (30) years

ago.

The parties seem to have proceeded on the theory

that the fifteen year period and the five year periods

prescribed in Section 28 of the Franchise Ordinance

ran from the approval of the ordinance.

The option to buy was inserted in the franchise

ordinance for the benefit of the city. The provision

in Section 28 limiting the times when the city should

have the right to buy was inserted therein for the

benefit of the owner of the water works. It is well

settled that a party may waive a covenant or pro-

vision contained in a contract which is inserted

therein for his benefit. This principle of law is pe-

culiarly applicable to contracts for the transfer of

real property and to the waiver of provisions in-

serted therein for the benefit of vendor.

5 Page on Contracts, Sees. 3052-3053. . , ..

Kuhillus vs. Ewert, 40 Wash. 38, 43. *
''

^

^

Spedden vs. Sijkes, 51 AVash. 267, 271-272.

Walker vs. McMiircliie, 61 Wash. 489.



Appellant certainly waived its right under this

provision of the franchise ordinance when it brought

this suit. By bringing this suit the Water Service

Company certainly concedes that the City has exer-

cised its option in time and manner as required by

Section 28.

If this suit were to be dismissed at the present

time, voluntarily or otherwise, appellant could not

resist the demand of the city to buy our plant, even

though the date of the completion of the water works

should be proved to be less than thirty years prior

to the date of the city's application to buy.

This suit moreover is maintainable for the pur-

pose of fixing the price at which the city is to take

over our water plant. There is nothing to show that

the city is unwilling to take the property. On this

record we are entitled to say that the city desires our

water plant. The litigation is necessitated solely be-

cause the parties are unable to agree as to the price.

The city has exercised its option to buy. A con-

tract is in effect which binds both parties. Clearly

the vendor has a right to have a price determined.

The provision of the contract is that the p'rice shall

he determined by due process of law. Appellant has

no remedy at law for the determination of the price.

It cannot sue for the value of the water works be-

cause the price has not yet been fixed by due process
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of law, which is one of the requirements of the con-

tract.

By this suit we are pursuing the only remedy

available to us. We think for these reasons that our

suit is not premature.

If it were true that our suit was prematurely

brought and that appellees have correctly raised this

question, appellees would still not be entitled to a

decree of dismissal. We are now within twelve days

of the date when, under appellees' contention, we

would be entitled to sue. They deny that a contract

was entered into. They are resisting our suit and

disputing our right to relief. This case could not

possibly have been heard on the merits prior to Sep-

tember 29th in any event. We are, therefore, within

the rule announced in

:

Thompson vs. YousUng, 196 la. 363, 192 N. W. 826,

827.

Which was an action by a vendor for specific per-

formance of a contract for the sale of real estate. In

addition to a defense based upon a general denial and

allegations of false representations, the defendants

affirmatively pleaded by way of abatement that

plaintiff's suit was prematurely brought. Notwith-
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standing such appropriate objection on this score,

the court rejected the plea because when the issue

was presented and tried on the merits the time had

elapsed. The court said:

''The contract was in writing. The subject-

matter thereof was a farm of 240 acres near Ida
Grove. The agreed purchase price was $290 per
acre. The contract was entered into in May,
1920, and was to be performed on March 1st fol-

lowing.

"The defendants served a notice upon the

plaintiff on the last day of January, 1921, that

they would not further perform the contract.

Thereupon the plaintiff forthwith and on or

about February 1st began this suit by serving
notice and filing his petition. On March 1st he
made tender and filed a supplemental petition.

The defendants contend that the bringing of the

suit was premature and that the court should
have abated the action upon final hearing on
that ground. The plaintiff contends that he
had a right to bring his action forthwith because
of the notice of repudiation served upon him by
the defendants.

''It is very clear that plaintiff's action as for

specific performance was prematurely brought.

Plaintiff is in error in contending otherwise.

Plaintiff could properly have brought his action

for damages forthwith upon a repudiation by
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the defendant. By the bringing of such an ac-

tion, plaintiff would waive the right of specific

performance. The plaintiff had no right to spe-

cific performance at any time prior to March
1st. Manifestly, therefore, he had no basis for

a suit for specific performance prior to that

time. If the defendants had been ready and
willing upon March 1st to perform, they could

thereby have defeated the plaintiff's suit at his

own costs. In such event, they would have been
entitled necessarily to an abatement of the ac-

tion. But the defendants elected to resist per-

formance and to defeat the action upon the

merits. The fact that plaintiff had brought his

suit prematurely became thereby of minor con-

sequence. The old rule that an action prema-
turely brought must in any event be abated on
that ground has become obsolete. The prevail-

ing present rule is that if only time is wanting
to mature the action and that such time has
elapsed when an issue is presented and tried

upon the merits, the action need not be abated. '

'

We think this recent case correctly states the law

and think it is decisive of this contention made by ap-

pellees.

The Washington court has squarely held that

where the defendant in a specific performance case

contends that he is under no obligation to perform

the contract he waives the objection that the suit is

prematurely brought.

Zeimantz vs. Blake, 39 Wash. 6, 9.
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This case also holds that an appellant will not be

permitted on appeal to support his demurrer on

grounds not alleged therein and not presented to the

lower court.

OFFER TO PERFORM
It is contended that our bill is insufficient be-

cause it contains no offer on our part to perform the

contract upon which we rely. We think the charac-

terization of our bill in appellees' brief is not war-

ranted by the facts. It is alleged in Paragraph VI.

of our bill (Record pages 17-18) that on the 28th of

June, 1927, the properties making up the water plant

"were duly sold, assigned and transferred to the

plaintiff herein and plaintiff is now the owner and

holder thereof." Our bill is plainly a bill brought

for the specific performance of a contract. The fol-

lowing is a part of our prayer

:

"That said defendants be ordered by decree

of this Court to specfically perform the said con-

tract of the City of Hoquiam to purchase said

waterworks plant and system and to pay to

plaintiff such fair and reasonable price as may
be so determined, said payment to be made con-

temporaneously with conveyance of said water-
works system and plant to defendant bv plain-

tiff." (Record 20.)

We think that there is in our bill a sufficient

showing of ability to perform and very clearly there
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is an offer to convey when the purchase price fixed

by the court is paid us.

We also differ with counsel for appellee in their

contentions as to the law on this subject. Where a

suit for the specific performance of a contract to sell

real property is brought b}^ a vendee some of the au-

thorities hold that the vendee must allege payment

or offer of payment of the purchase price. Other

authorities hold that it is sufficient if he alleges a

willingness to pay. Three of the four cases cited by

appellee on Page 11 of their brief are cases brought

by vendees and the third case,

Bremerton vs. Bremerton Water Co., 88

Wash. 362, 372, 373,

merely recites in passing the rule of law which is

applicable where a vendee is the plaintiff in a spe-

cific performance case.

The rule is different when the suit is brought by

a vendor. If the vendor is proceeding in good faith

it is sufficient if he can pass a merchantable title at

the date of the decree.

Pomeroy's Eq. Jur. 3rd Ed. Sec. 421, pages 882-883.

"The doctrines of the equity courts are satis-

fied if the vendor is able to procure and give a
good title at the time of the decree, even though
he could not do so at the time of commencing his
suit.'^
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Kentucky Distilleries Co. vs. Blanton, 149 Fed. 31,

41 (C. C.A. 6, Lurton).

'' But it is said that at the time of the filing

of the bill the complainant was not then able to

comply with all of the terms of the contract, and
that tiie tender then and thereby made was not
sufficient. But this is not necessarily fatal.

There is no hint of fraud or unfairness in the
original bargain, and no bad faith or unfairness
in the subsequent conduct of the vendor. If,

therefore, the vendor was able to correct defects
in the title, and clear away incumbrances with-
out unreasonable delay, he should be allowed to

do so before final decree."

Maryland Construction Co. vs. Kuper, 90 Md. 529,

45 Atl. 197, 199.

In this case the A^endee contended that he was

not obliged to take the property because the prop-

erty of the vendor was encumbered by a trust deed.

Release of the trust deed was secured by the time

decree was passed and the Maryland court held that

this was sufficient.

" While it is true that a vendor must be ready
and able to convey a marketable title to the pur-
chaser, it is not necessary that he possess such a
title at the time the contract is entered into

;
pro-

Added he shows that he made the contract in good
faith, and was able to convey it when called

upon by his agreement to do so. The great weight
of authority is that he is only required to be able
to convey it by the time the decree is entered, if

time is not of the essence of the contract, and
he acts in good faith.

"
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Dore vs. Southern Pacific Co., 163 Col. 182, 124 Pac.

817, 822.

''Under such circumstances, where, as here,

time is not of the essence of the contract, and it

is a positive agreement to buy and not a mere
option depending on the sufficiency of the show-

ing of title, it is enough if the vendor is in fact

the owner in fee, unincumbered, at the time of

performance or at the time of the decree."

McKevitt vs. City of Sacramento, 55 Cal. App. 117,

203 Pac. 132, 138.

'

' Where time is not of the essence of the con-

tract, and there is a positive agreement to buy
and not a mere option depending upon the suf-

ficiency of the showing of title, it is enough if

the vendor is in fact the owner in fee, unincum-
bered, at the time of the performance, or at the

time of the decree. Dore vs. Southern Pacific

Co. 163 Cal., 182, 195, 124, Pac. 817; Allstead

vs. Nicol, 123 Cal. 594, 597, 56 Pac. 452. It also

seems to be the general rule that it is within the

jurisdiction of the court to allow the vendor in

a suit for specific performance a reasonable time
within which to perfect his title where time is

not of the essence of the contract, as is the fact

in this case, and to do so will not work an injus-

tice to the vendee. Van Riper vs. Wickersham,
77 N. J. Eq. 232, 76 Atl. 1020. See also, cases

cited in 30 L. R. A. (N. S.) 25, Ann. Case, 1912A,
319, under this case. In: the instant case the time
for the final decree has not yet arrived ; the pres-

ent judgment being only interlocutory in its na-
ture and effect."



15

STATUTE OF FRAUDS
It is argued in appellee's brief that the contract

on which we rely comes within the purview of Sec-

tion 5825 Remington Compiled Statutes, Subdivis-

ion 1. This subdivision of the statute is as follows:

"Every agreement that by its terms is not

to be performed in one year from the making
thereof.

'

'

We think it clear that the contract on which we

rely does not come within the language above quoted.

Appellee assumes for the purpose of this branch

of the case that a binding contract was entered into

for the purchase of our water plant on the 6th of

April, 1927. Under the provisions of Section 9041

Remington Compiled Statutes the contract did not

become enforceable until the electors spoke at the

election held on the 7th of April, 1928. We think

that the contract cannot be said to have been com-

plete until that date, and we also think that from and

after that date the parties were charged with the

duty of performing it.

Even if we are in error in this latter contention

there was nothing in the terms of the contract which

m^^e it impossible of performance within .one year

from April 6, 1927. The election at which authority

was given to buy our water plant might well have

been held within a year from April 6, 1927, and the

sale might have been consummated within a short
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time after the election. The Washington court has

construed Subdivision 1 of Section 5825 supra a

number of times. The construction given the stat-

ute is in accord with the construction which obtains

throughout the Union generally.

In re FielcVs Estate, S3 Wash. 63, 72, 74-75, 77.

This case involved an oral contract whereby a

jiarty agreed to waive his statutory commissions as

administrator of an estate about to be settled. Un-

der the Washington law creditors are allowed a year

within which to present their claims and an estate

cannot be settled within a year. The court never-

theless held that the contract was not within the stat-

ute of frauds and that it might be enforced although

it was not in writing.

" It is also contended by the respondent that

the contract, though oral, is not void because
there is no express stipulation that the appellant

should refrain from doing the things which he
agreed not to do; that matters might have taken
such a course that, as between the parties to the

contract, the contract would have been fully per-

formed within a shorter period ; that the appel-

lant might have died or resigned or have been
removed. It has been well established by au-

thority that the test is not what the parties ex-

pected the duration of the contract would be,

but whether of necessity it must be of such dura-

tion.

*'A very instructive and exhaustive case on
this subject is Warner vs. Texas & P. R. Co.,
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164 U. S. 418, 17 Sup. Ct. 147, 41 L. Ed. 495,

where the authorities are reviewed at length by
Mr. Justice Gray, and it was held that the clause

of the statute of frauds which requires a mem-
orandum in writing of any agreement which is

not to be performed within one year from the

making thereof, applies only to an agi'eement

which, according to the intention of the parties,

as shown by the terms of their contract, cannot

be fully performed Avithin a year; and not to

an agreement which may be fully performed
within a year although the time of performance
is uncertain, and may probably extend, and may
have been expected by the parties to extend, and
does in fact extend, beyond the year. In that

case the action Avas biought by Warner in 1892,

upon a contract made in 1874, by which it was
agreed between the parties that, if the plaintiff

would grade the grounds for a switch, and put
on the ties, the defendant would put down the

rails and maintain the switch for the plaintiff's

benefit for shipping purposes as long as he
needed it. The defendant pleaded that the con-

tract was oral, and within the statute of frauds,

because it was not to be performed within one
year from the making thereof, and because it

was a grant or conveyance of an estate of in-

heritance, and for a term of more than one year,

in lands. In deciding that case the court cited

with approval Peters vs. Westborough, 19 Pick.
364, 31 Am. Dec. 142, where an agreement to

support a girl twelve years old until she was
eighteen was held not to be mthin the statute

on the ground that the stipulation or under-
standing to bring it within the statute must be
absolute and certain, and not susceptible of de-
pendence upon any contingency ; the court stat-

ing that the performance of the plaintiff's agree-
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ment with the child's father depended on the

contingency of her life.

" ' If,

' said the court, ' she had continued in

the plaintiff 's service, and he had supported her,

and she had died within a year after the making
of the agreement, it would have been fully, per-

formed. And an agreement by parol is not with-

in the statute, when by the happening of any con-

tingency it might be performed within a year.'
"

Other authorities from New Hampshire and

Texas are discussed and the conclusion of the court

is stated on page 77 as follows:

"It seems to us, after an investigation of all

available authority on the subject, that the con-

tract in this case was not the agreement or con-

tract contemplated by the statute of frauds, as

were contracts where the parties contracted to

do or not to do certain things within a certain

time."

Tonhoff vs. Roche Fruit & Produce Co., 137 Wash.
148, 154-155.

"As has been often noted. Sec. 5825, Rem.
Comp. Stat., so far as is here involved, only

makes a contract void which ' by its terms is not

to be performed in one year from the making
thereof.' Under this provision, it is necessary

that the contract by its terms shows that it can-

not be performed within the year. The contract

was made on November 28, 1922, and fixes no
time for its performance, and the court cannot
say that all its terms could not have been com-
plied with prior to November 28, 1923. It is

quite possible that the performance could be en

I
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tirely made within that time, and it is of no con-

sequence that the appellant and the respondent

may have been of the opinion that the contract

might extend beyond the year, or that, as a mat-
ter of fact, it did so extend. The true test is not

what the parties expected or what actually hap-

pened, but whether the contract by its terms
must endure longer than the yesiY. In order to

bring this contract within the operation of the

statute, where the intention of the parties is that

it extend beyond the year, that intention must be

shown by the terms of the contract. In re

Field's Estate, 33 Wash. 63, 73 Pac. 768, the

rule is announced that the necessity of the dura-

tion beyond the j^ear, not the expected duration,

is the test. See, also : Union Sav. & Trust Co. vs.

Krumm, 88 Wash. 20, 152 Pac. 681 ; Hendry vs.

Bird, 135 Wash. 174, 237 Pac. 317, 240 Pac. 565:

Chaffe & Sons vs. Benoit, 60 Miss 34; Valley
Planting Co. vs. Wise, 93 Ark. 1, 123 S. W. 768.

This last case is strikingly similar to the case at

bar. It involved an oral contract, made in De-
cember of one year, to superintend the making
and gathering of the next year's crop of cotton,

where it appeared that the contract probably
was not to l)e performed within the year. The
€ourt said, however

:

'' 'It is well settled that the statute only in-

cludes those contracts or agreements which, ac-

cording to a fair and reasonable interpretation

of their terms in the light of all the circum-
stances which enter into their constimction, do
not admit of performance in accordance with
their language and intention within a year from
the time they were made ; and that- it includes
no agreement, if, consistently with its terms, it

may be performed within that time.^"
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Dent Lum. Co. vs. Cedarhome Ltim. Co., 141 Wash.

593, 596.

"It will be seen from the above examination
that appellant 's testimony showed that the agree-

ment was not one which, by its terms, could not

be performed within one year. There was a pos-

sibility and even a probability that a longer time
would be taken, but it was the sort of contract

which was subject to be paid off at any time
from the returns of the mill or from outside

funds, if appellant desired.

"In re Field's Estate, 33 Wash. 63, 73 Pac.

768, we announced the test to be not the expected
duration of the contract, but the necessity of the

duration being beyond the year. In our recent

decision in Tonkoff vs. Roche Fruit & Produce
Co., 137 Wash. 148, 242 Pac. 3, this principle was
reaffirmed."

The last case above quoted distinguishes two of

the authorities on which appellee relies on page 25

of its brief.

"Respondent relies upon Hendrv vs. Bird,
135 Wash. 174, 237 Pac. 317, 240 Pac. 565, as
announcing a modified rule. But we think a

critical reading of that decision does not justify

such a contention.

"In that case, the contract was for shares of
stock which Avere to be issued in consideration
of ^lendry giving his services to the defendant
conipany, and to be paid for by the deduction of
a certain amount each month from his salary,

and it of necessity required a period of five years
to complete the services and payments required
under the contract, both services and payments
being integral parts thereof.

I
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''The same is true of Tracy vs. Barton, 139
Wash. 440, 247 Pac. 734, where the plaintiff
was not to be paid for his services until the de-
fendant had resided upon certain of the public
lands for the statutory period required to home-
stead the same. This time was three years.

"

In Tracy vs. Barton, 139 Wash. 440, and Union

Savings vs. Krwmn, 88 Wash. 20, 32, the court dis-

claims any intention to depart from the rule an-

nounced in the above authorities.

In response to appellee 's argument on the statute

of frauds we direct the attention of the court to the

argument contained on pages 92 to 99 of our former

brief. We think the court will find that under the

authorities the statute of frauds is applicable only

to common law agreements and that it has no appli-

cation to an agreement such as that in the case at

bar arising out of municipal legislation. The statute

of frauds was not enacted for the purpose of abridg-

ing the legislative powers of municipalities.

The contract on which we rely is found in the

franchise ordinance of date April 19, 1898, the ac-

ceptance of the ordinance by Harry C. Heermans,

the resolution of the City Council of date April 6,

1927, and Ordinance No. 1291, approved March 7,

1928, by the Mayor, and approved April 7, 1928, by

the electors. We submit that the argument con-

tained on pages 29 and 30 of appellee's brief does not
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meet the contentions advanced by us on pages 92 to

99 of our original brief, nor does appellee success-

fully distinguish the authorities on Avhich we rely on

this branch of the case.

We also reiterate our contention that the case of

Bremerton vs. Bremerton Water Co., 88 Wash. 362,

is decisive of this branch of the case. In that decis-

ion the Supreme Court of Washington affirmed a

decree brought for the specific performance of a

contract for the purchase of a water plant described

as "said system of waterworks." This decision has

never been overruled and we think the language used

in that case is not to be distinguished from the lan-

guage used in Section 28 of the franchise ordinance

involved in this case.

APPELLEES' AUTHORITIES
One of the questions on which the parties differ is

the effect to be given the resolution of April 6, 1927,

and the notification given appellant thereof. On

this question appellee relies chiefly on the cases of

Denver vs. N. Y. Trust Co., 229 U. S. 123, 57

L. ed. 1101, 1118-1119, 1122-1123.

and
WicJiita Water Co. vs. City of Wichita, 280

Fed. 770.

It is true, as stated in appellees' brief, that we

have filed with the Clerk a manuscript copy of the

opinion of the lower court in the Wichita case and
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that when we did so we overlooked the fact that the

decree of the District Court had been reversed on

appeal. The decision of the Circuit Court of Appeals

in the Wichita case announces no principle of law out

of harmony with our contentions. The court reiter-

ates its adherence to the principles announced in

Castle Creek Water Co. vs. City of Aspen,
146 Fed. 8.

and

Slocum vs. City of North Platte, 192 Fed. 252,

As is stated in the memorandum filed with the

manuscript opinion aforesaid, the documents in the

Wichita case fall far short of the documents in the

case at bar. There would be no propriety in printing

in this reply brief the narrative of the circumstances

making up the record in the Wichita case or the

Denver case. The court held in these cases that the

matters and things relied on constituted negotiations

only and did not constitute an exercise of the city's

option. The resolution adopted by the Hoquiam

Council on the 6th of April, 1927, did constitute an

exercise of the city's election following the very

terms of the franchise ordinance.

Respectfully submitted,

McCamant & Thompson,
Theo. B. Bruener,

Solicitors for Appellant.




